© 0 N oo o b~ W N P

e e
o A W N P O

17
18
19
20
21
22
23
24
25

152

BEFORE THE PUBLIC EDUCATION COMMISSION

STATE OF NEW MEXICO

TRANSCRIPT OF PROCEEDINGS
PUBLIC WORKING SESSION
VOLUME TWO
January 9, 2014
9:00 a.m.

Jerry Apodaca Education Building, Mabry Hall

REPORTED B

JOB NO.:

300 Don Gaspar
Santa Fe, New Mexico

Y: Cynthia C. Chapman, RMR-CRR, NM CCR #219
Bean & Associates, Inc.
Professional Court Reporting Service
201 Third Street, NW, Suite 1630
Albuquerque, New Mexico 87102

9408K(CC)

SANTA FE OFFICE

119 East Marcy, Suite 110
Santa Fe, NM 87501
(505) 989-4949

FAX (505) 843-9492

MAIN OFFICE
201 Third NW| Suite 1630
Albuquerque, NM 87102

SSOCI ATES (505) 843-9494
, [nc. FAX (505) 843-9492
PROFESSIONAL COURT P 1',800'669'9492
REPORTING SERVICE e-mail: info@litsupport.com



© 0 N oo g b~ W N P

e e e
o g A W N P O

17
18
19
20
21
22
23
24
25

APPEARANCES

153

COMMISSIONERS:
MR. EUGENE GANT, Vice Chair
MR. VINCE BERGMAN, Secretary
MR. JAMES CONYERS
MR. TYSON PARKER
MS. MILLIE POGNA
MS. CARMIE TOULOUSE
STAFF:
MS. JULIA BARNES, Contract Attorney to the CSD
MS. BEVERLY FRIEDMAN, PIO & PED Liaison
MR. TONY GERLICZ, Director, Options for Parents
MS. ABBY LEWIS, Counsel to the PEC
SANTA FE OFFICE MAIN OFFICE

119 East Marcy, Suite 110
Santa Fe, NM 87501

R SSOCIATES ..

PROFESSIONAL COURT
REPORTING SERVICE

201 Third NW| Suite 1630
Albuquerque, NM 87102
(505) 843-9494

FAX (505) 843-9492
1-800-669-9492

e-mail: info@litsupport.com



© 0 N oo g b~ W N P

e e e
o A W N LB O

17
18
19
20
21
22
23
24
25

154

COMMISSIONER BERGMAN: I1"m going to gavel
this session of the Public Education Commission work
session for January 9, 2014, back into session from
yesterday®"s recess. | will note for the record that
Chairman Shearman®s husband continues to be iIn the
hospital in Lubbock, Texas, and she is with him, and
Vice Chair Gant is at a PSCOC meeting this morning.
So, iIn their absence, I"m going to act as the chair
until which time today Mr. Gant gets back.

So, 1T we"re all set and ready -- roll
call. We"ll do a roll call. Commissioner Conyers?

COMMISSIONER CONYERS: Here.

COMMISSIONER BERGMAN: Commissioner Pogna?

COMMISSIONER POGNA: Here.

COMMISSIONER BERGMAN: Commissioner
Toulouse?

COMMISSIONER TOULOUSE: Present.

COMMISSIONER BERGMAN: Commissioner
Bergman is here. That is four members of the
Commission are here. That is not a quorum. We do
not need a quorum. We have no action i1tems today.
So, there are four of us present today.

All right, Julia. 1"m going to turn this
back over to you and pick up where we left off

yesterday.
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MS. BARNES: Okay, great. Thank you.

And, again, thank you guys so much for giving us so
much of your time. So, let me get everybody
oriented again quickly. |If you"ll pull this chart
from your binders -- gosh, | have so much trouble
finding everything -- which I don"t know what the
number of -- 1 think it"s just at the front of

Item 6, or that"s where mine was.

MS. LEWIS: Uh-huh.

MS. BARNES: Just to review what we looked
at yesterday and where we"re going to try to go
today.

Under Section A, we are working through
the overview of contract changes, and we"re about
three-quarters of the way through the ongoing school
contract. Again, that is the document that we are
hoping you will be able to take action on tomorrow.

I am current with the changes that we"ve
discussed, and, so, I"m very likely to have new
copies for you tomorrow.

The performance framework, we went over in
full, and 1"ve caught up and made those minor
changes that we made to that. 1 think that is ready
for potential action tomorrow.

And then the Overview of Contract Changes
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document, the third document on that list, iIs just
the working document that we"re using to get
through.

We are very much hoping to, then, turn to
the application and start to discuss that. The
thinking -- although you can take action on any of
these documents, they“re all noticed for action on
the agenda item -- but -- on tomorrow™s session.
However, 1 think 1t"s also possible just to discuss
them, do a working session on them, and then we can
bring them to you at the next meeting.

The renewal applications, as well, are
ready, if we have time to get to them.

On Section D, we went over the two
documents that we wanted to show you at the end of
the meeting. These are the site visit tool and the
roll-up.

The third document is a place-holder for
how a school that wanted to modify their performance
framework from the previous year could bring that
forward to you. [I1"m anticipating some kind of a
form that looks similar to the amendment form. I™m
not quite sure, but 1 have a place-holder iIn here

under Section D, the third item. So, we -- I1"11

just let you know that that"s kind of coming, once
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we start to see how we want that to look.

The site visit tool and the performance
frameworks are -- you know, we love comments from
you all on those; although, I think, unless you want
to do something differently, we don®"t need you to
take action on those.

The documents in Section E, 1 think we"ll
try to go over those quickly today, because they do
relate to the contract. And then 1 think that,
again, those are documents that we use to roll out
the contract. So, | want to show them to you. |
think you®ve seen almost all of them, but I just
want to get the full picture. Again, I™m not sure
you"re going to need to take action on those.

On the last page, you“"ve already taken
action on the closure template, and, 1n fact, that
template 1s already being put 1nto -- has been put
into place and put to work.

Section F is one that 1 think we"ll likely
get to later, unless we do look at the one proposed

MOU that you all sent the proposed changes to the

CSD, and CSD sent you back some proposed changes.
So, we could look at that iIn the working session, as
well.
So, I want to finish up with the contract
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and then turn to the application.

COMMISSIONER BERGMAN: That is fine, but
might 1 ask one question before we do that?

MS. BARNES: You can. Sure.

COMMISSIONER BERGMAN: What did you
lawyers decide yesterday on that -- or are you going
to discuss that at some point during this process?

MS. BARNES: That®"s a good question. Why
don"t we start with that? Let"s start with that
section of the contract.

We looked -- and, Abby, you®"re welcome to
chime in here -- we looked at how to take that list
that you gave us and make sure that it got iIn here.
So -- and 1°11 point this out specifically tomorrow,
as well.

And, I"m sorry. 1 just printed out -- 1
just printed out a copy for myself.

COMMISSIONER BERGMAN: That"s fine.

MS. BARNES: In that Section 6, we moved
the school -- 6.02, we moved the School Mission iInto
the Material Terms of the Charter section, so, to be
sure that it i1s considered a material term of the
charter. We put 1n an Operational Structure
section, so that we could put in length of the

school day, iIf there i1s a partnership -- a partner
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associated with the school, if there®s a management
company or other material kind of school structure

issues, and several of the i1tems that you went over
that you had developed with Sam Obenshain are those
type of i1tems. So, we put a place-holder for that.

Next is the School Mission. Next is the
Educational Program of the school. And we added to
the examples for that, the curriculum and
pedagogical approach and the grades served.

So, that will encompass three more of the
concepts that were there.

And, then, we added -- 1 added the
requirement into the performance frameworks for a
licensed business manager. OFf course, theyTre
required to do that by law. That will bring i1t into
the site visit checklist, and that will be something
that they will look at. That was another one of the
issues.

We started to talk about the idea of what
types of things you want notice of, so It"s not an

amendment to the contract. So, 1f someone gets a

new business manager, you want to know that; but
it"s not an amendment, and you don"t need to act on
it.
And at least, Abby, if 1 can interrupt you
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for a second, my thinking on this notice section 1is
that we have -- we put it on the agenda probably 1in
February, of the PEC, and we get a list from you of
things that you would like to be notified of,
because 1"m -- lots of i1t already is reported to the
PED; for example, a change in a business manager, or
a change in the board membership for a Board of
Finance.

Tony, do you always get notice of a new
head of school?

MR. GERLICZ: Yes.

MS. BARNES: How do you -- why? How do
you do that?

MR. GERLICZ: Well, 1t"s more
informational. We know that i1t"s critical to the
function of the school. And I"m trying to think of
examples of schools that have done that. And I
think that we have received notice In every single
instance, as we should.

We don"t get notices of changes of
business managers. That"s really not our purview.

MS. BARNES: Under the Board of Finance,
they do report i1t to a different division of PED.

MR. GERLICZ: We do get that information,

as well. And we want that updated information. So,
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we do get i1t, but it"s only for informational
purposes.

MS. BARNES: So, that was --

MR. GERLICZ: They are required to tell us
of a change in governing body formations, which
impacts their Board of Finance. So, that"s actually
more than just for informational; they are required
to do that.

MS. BARNES: Yeah.

COMMISSIONER BERGMAN: Just thinking about
what you said, that we don"t get notice on business
managers, maybe this iIs just a rhetorical question.
Would that not be something that you perhaps should
know? Because changing of business manager could --
doesn®"t -- not always -- could lead to financial
problems of the school.

MR. GERLICZ: Yes. One could argue,
Commissioner Bergman, that almost every major
decision in a school could impact the proper
operation of the school. We don"t need to know
every decision that a school makes about who"s
assistant principal, who"s director, or special ed,
who"s director of this or that in a school. That"s
really an operational matter. And it comes to our

attention when things aren®"t going well or when we
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do our site visits.

So, on the list that you showed yesterday
for amendments, | would not put that on the list of
amendments.

COMMISSIONER BERGMAN: Okay. That"s --
yeah.

MR. GERLICZ: I have some comments on some
of these other things that I didn"t think were
necessary for amendments.

MS. BARNES: That was just something 1
had -- 1t was a starting place for consideration.

Well -- so, how we handled it is, if you
look at Section 6, it has, iIn parentheses, and in
yellow on my copy, "Insert key provisions.”™ And
then we have examples. So we put a lot of those
ideas as examples, in case they were really
important for a school negotiation and we could put
them 1n there. So, 1t"1l trigger people®s thought
process on that.

So, because I"m at least looking at this
section kind of as a checklist, what"s iImportant to
discuss with the schools, i1t expanded the list. So,
that"s where | thought 1t was valuable.

COMMISSIONER BERGMAN: Well, that®"s -- and

I agree with Tony. 1 don"t think we want to get to
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a point where we have so much informational overload
that then we just clog the system. So, yeah, 1 have
no problem with that.

MS. BARNES: So, we can have a discussion
about whether you want notice of some of these
things or not. That"s just my suggestion, to
balance i1t out. But I"m not sure that it needs to
go in here. 1 think that was kind of what we were
looking at yesterday. We"re talking about how we
incorporated -- you probably already can tell that.

MS. FOX: Yeah, 1 figured it out.

MS. BARNES: Sorry, Sue.

COMMISSIONER BERGMAN: Will you have
something in writing tomorrow for us to look at, or
is that too early?

MS. BARNES: I will have the contract.
But in writing, on the notices --

COMMISSIONER BERGMAN: What you just laid
out. You just said you had your copy.

MS. BARNES: Yes. |1 made the changes to
the draft, and I"1l1 make sure that we have clean --

COMMISSIONER BERGMAN: So what you just
explained 1s already in your changed draft.

MS. BARNES: 1t is. 1 don"t have much

time to do the changes.
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COMMISSIONER BERGMAN: That"s good.

MS. BARNES: Part of the reason I want you
to work before, and then take a month to vote on 1it,
is because 1t"ll give those of us who type it in a
little bit more time.

COMMISSIONER BERGMAN: Absolutely.

MS. BARNES: So, I will get clean drafts
on that. 1 think we did discuss, though, that
changes to the bylaws might be something that you
don"t need an amendment on. We did put that into
the performance -- | did add 1t to the performance
framework, where 1t is already in here. And I°11
show you that tomorrow. | didn"t print that one off
in terms of the governance requirements. One of the
indicators 1S on governance requirements, complying
with those, and 1 added a few bullet points. So,
111 highlight that for you tomorrow.

COMMISSIONER BERGMAN: Did you blimit it in
some way? Because that was Susan®s point, that some
of this stuff, we really -- even in the bylaws, we
don"t really need to know.

MS. BARNES: And they have a requirement
to have and comply with their bylaws. So, 1| think
the lawyers felt like we were covered.

COMMISSIONER BERGMAN: Yeah, that"s okay.

SANTA FE OFFICE MAIN OFFICE
119 East Marcy, Suite 110 201 Third NW, Suite 1630
Santa Fe, NM 87501 Albuquerque, NM 87102

(505) 989-4949 SSOC S (505) 843-9494
FAX (505) 843-9492 IATE , Inc. FAX (505) 843-9492
PROFESSIONAL COURT - 1-800-669-9492
REPORTING SERVICE e-mail: info@litsupport.com




© 0o N oo g b~ W N P

e e
o A W N LB O

17
18
19
20
21
22
23
24
25

165

MS. BARNES: So, it was a good list, and
Sue went all the way through it, and we -- I think
that we put them iInto various places.

(Commissioner Parker enters.)

MS. BARNES: Either that Section 6 is the
examples, or tightening up the performance
frameworks.

COMMISSIONER BERGMAN: Let me -- 1 just
notice, for the record, that Commissioner Parker is
now here.

COMMISSIONER PARKER: Yes. Please excuse
my tardiness.

MS. BARNES: Did you get stopped on the --

COMMISSIONER PARKER: There was an
accident.

MS. BARNES: We were going back to -- so,
let"s go back to where we -- where we do want to
start?

So, let me have you, again, pull out,
probably, Appendix A3, Tab 6. Pull out Appendix A3,
which 1s the contract changes chart. And we are
looking -- the document we are looking at is
Appendix Al; so, Appendix A3 and Al. And under Al,
we"re on Page 43.

COMMISSIONER POGNA: On page which?
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MS. BARNES: Forty-three.

MS. FOX: Which section?

MS. BARNES: Sorry. Operational
Framework, Governance and Reporting; 3.b., "Is the
school holding management accountable?"

Commissioner Pogna, would you like me to
use this? This will make i1t better.

All right. So, we are on --

COMMISSIONER POGNA: Thank you.

MS. BARNES: You"re welcome.

COMMISSIONER POGNA: I can hear now.

MS. BARNES: Each time 1 ask if you can
hear me, you ask what 1 said. So, each time, it"s a
clue to me that 1 should help you out.

Okay. So, I think our next comments are
on 6.13, the next one. Abby had made some changes
to this section, which we"ve accepted. Did you
want -- Abby, do you remember those changes? Do you
want to comment on them at all?

MS. LEWIS: Only if someone has questions.
They fall 1nto the theme that I looked at this
generally, which 1s how do we maintain your autonomy
and authority and cover all our bases at the same
time? But 1If anyone has any questions, |I"m happy to

answer them.
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MS. BARNES: The next one, on 6.14, if we
can go on, Organizational Framework, Students and
Employees. "lIs the school meeting teacher and other
staff credentialing requirements?"” Patti was
identifying that this section somewhat duplicates an
earlier section. But as | was saying yesterday, we
have tried to make this Section 14 -- this Section 6
follow the performance framework. So, that"s why
there®s a section for everything. So, 1°d like to
leave that the way i1t 1is.

There®s another technical cleanup a couple
of pages later, on Page -- let"s see -- last
section, on Page 46, Organizational Framework,
School Environment, that the PEC is one of the
entities that can get documents. Abby, did we clean
that up enough?

MS. LEWIS: 6.147

MS. BARNES: 1 think it"s 6.18. It says
6.19, which I think is 6.18 iIn this draft. | don"t
see your change here.

COMMISSIONER BERGMAN: Well, the document
in the book here says -- says, 'Various records
should be made available to CSD, New Mexico PED, or
other officials.” | assume that®"s what you“re

talking about. Somewhere in the new draft, the
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words "PEC"™ are going to appear on that list, too?

MS. BARNES: Yes. That"s in the middle of
Page 46. Double-check your draft, Abby.

MS. LEWIS: Oh. 6.18, which used to be
6.19. Sorry. Tracking changes i1s our enemy when
we"re working in outline form.

MS. BARNES: Yes. And it is already in
Abby*"s draft, so, that"s good.

COMMISSIONER BERGMAN: Okay.

MS. BARNES: Sue, 1 assume you"ll pipe in.

MS. FOX: 1I1"ve got i1t as 6.17, but 1 know
where you are.

COMMISSIONER BERGMAN: We"ve got so many
documents out there now, it would be nice to have
just one document.

MS. BARNES: Let"s see.

MS. LEWIS: Oh, you know what? 1It"s not
in the version in our book.

MS. BARNES: I1°m looking -- 1 printed off
the version that we"re working from. And | see 1it.

MS. LEWIS: Okay.

COMMISSIONER BERGMAN: Because | had
already noticed that what"s here in the book.
There®s still a lot of stuff in there that I™m

pretty sure we"ve deleted already. 1 wanted to make
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sure 1t wasn"t going to end up iIn the documents
after we said we were going to get rid of them.

MS. BARNES: And I°11 tell you, we are
struggling with how to know what is the right
version, and somehow, we got you the wrong version.

MS. LEWIS: 1t"1l be easy when we"re doing
a clean copy. Easier.

MS. BARNES: Easier.

Okay. Section 7. Patti"s comment relates
to kind of the two-step process that®"s used. And
let me just -- and we"ve -- Abby and I had a
suggestion for the change in language. The
documents that we®"re going through right now that"s
a template, that®"s -- that the blanks are not filled
in 1s the first step.

You have -- and each year, you have an
obligation to discuss the blank template performance
frameworks with your schools. And you®ve done that
by doing it by public notice. And we sent out
notice to each of the schools that they could
comment on the template.

We also have included, the last two years,
last month and the year before, the contract, so
that they could comment. And, in fact, that"s why

Sue and Patti have commented, is because we asked

SANTA FE OFFICE MAIN OFFICE
119 East Marcy, Suite 110 201 Third NW, Suite 1630
Santa Fe, NM 87501 Albuquerque, NM 87102

(505) 989-4949 SSOC S (505) 843-9494
FAX (505) 843-9492 IATE , Inc. FAX (505) 843-9492
PROFESSIONAL COURT - 1-800-669-9492
REPORTING SERVICE e-mail: info@litsupport.com




© 0 N oo o b~ W N P

e e
o g A~ W N LB O

17
18
19
20
21
22
23
24
25

170

the schools to comment. And I think six schools or
something asked them to comment on the draft.
So, we"re now -- we"re calling -- we"ve

changed this to "template,”™ so that it"s a little
bit better. That"s step one.

Step two iIs where you sit down with an
individual school and negotiate the blanks and to
fill in the blanks and if they want any language
changes to the templates.

The statute, | think, requires that. It
requires that you discuss what you want to present
to all the schools and consult with the charter
schools as step one, and then sit down and
individually negotiate with the schools as a step
two.

So, 1t"s awkward to write that. And 1
think that 1t was confusing to write that. | have
no problem with anyone who"s got better ideas as to
how we can describe that process. But it -- 1 think
the process i1s correct, and I think the process is
required by the statute, and | have no problem
saying that | think 1t reads awkwardly. But we need
to be able to say i1t somehow.

MS. FOX: Can you just say, you know,

"NMSA"™ blah, blah, blah, blah, "requires,'™ colon, so
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that it reads so that the first two sentences there
are -- it"s clear that you“re restating what the
statute requires or authorizes, rather than giving
the Impression that, in addition to this contract,
the PEC 1s going to set some other set of annual
academic performance indicators?

MS. BARNES: 1°d be happy to do it any way
you --

MS. FOX: I know you drew up a footnote.
But 1t"s just the way that this particular provision
reads, i1t still i1s unclear. And I know we are clear
about what it means. But cold readers and people
after us will —-

MS. BARNES: Sure, you know. And it"s why
I ended up putting drawings in the document. 1
think 1t"s -- and I think 1t"s somewhat of an
awkward statute, actually. So, Sue, do you have
specific language? 1°d certainly be happy to hear
it.

MS. FOX: Yeah. 1 mean, after the first
sentence, | would just say, "NMSA,' you know,
1978, whatever that statutory site is, ''says," or
“"requires that the authorizers establish” --

MS. BARNES: Yeah, 1*11 put that in there.

MS. FOX: Something like that.
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MS. BARNES: Just what it is, so it
doesn®"t sound like they®"re doing something outside
of the statute. Okay. [I°1l1 put something In that
Section 7 to clear 1t up.

And also, Abby and 1 tried to use a little
bit different language to clear up some of that.

And I think each year what you will do is,
in October, take a look at the contract, make sure
you don"t want to tweak it at all, and look at the
performance frameworks and see i1f there®s anything
that you want to change. Because you®"ve made some
policy changes in the performance framework, and you
may want to change it, or, if there are certain
things that are -- that we work through the
different requirements of schools, like this
contract becoming the EPSS documentation for a
charter school.

So, there are things that might be
improvements to the charter school process that we
would revise -- cause you to revise the performance
frameworks.

I don"t -- 1 think you"ve already gotten a
lot of comment on the contract. So, probably you

just need, each year, to do the performance

frameworks. And that"s why, 1f you looked at them
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in October, you made a decision what you wanted to
do, you put a draft out there for comment, you allow
your charter schools to come back and give you
comment, I think that would be a really good way to
consult with your charters, since you"d have 60 of
them or something.

COMMISSIONER BERGMAN: I would agree.
October would probably be a good month. We finished
up with September, and we"re still early on in the
December process. And, so, October -- and that
would also -- 1In the future, yeah, January is not
the time to be changing all the forms.

MS. BARNES: Right.

COMMISSIONER BERGMAN: The application
part, of course, has to go out to the people that
had indicated they want to apply. And right now, 1t
looks like we probably won®"t get that to them till
the end of February now. So, October, yes, we
should all keep that in mind as we talk about what
we"re going to do in the future, that October would
be a good month for that kind of -- to work on that.

MS. BARNES: And you"ve already had people
review this contract twice. So, I"m not sure you"re
going to need to have that put out for public

comment again.
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Okay. So, I°1l put in a clarifying
sentence in 7.01. 7.02, Abby, again, your comments
here, to augment?

MS. LEWIS: Oh, that goes back to -- 1
took 1t out somewhere else, but 1It"s In the statute,
so --

MS. BARNES: So, this is correct; the
language is correct.

MS. LEWIS: To leave -- yeah, rather than
my taking it out? Is that what you"re asking?

MS. BARNES: On 7.02.

MS. LEWIS: Yeah.

MS. BARNES: It just needs to track the
statute.

MS. LEWIS: Yeah, 1t can stay in.

MS. FOX: I know what you"re trying to do,
Julia. But when you read this, 1t"s already been
discussed in the context of the performance
indicators in Section 6. And, so, it almost sounds
like the problem with Section 7 is it sounds like
this 1s all something extra and different.

So, I mean, we"ve already said, 1In
Section 6, that, you know, there"s going to be
the -- this performance indicator, and there"s also

going to be the school®s opportunity to augment.
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And, so, to me, this is just redundant; although, 1
see what you"re -- you"re trying to track the
statute.

MS. BARNES: 1 don"t have a problem moving
that Optional Supplemental Indicators up above 6.02,
so you only need to say it once.

MS. FOX: Yeah. To me, this whole
Section 7.01 and 7.02 is more of an introductory
section to Section 6-point -- whatever we"re talking
about, the performance indicators. Because when it
comes after like 1t does, 1t leaves the Impression
that there®s something else that we"re doing here.
But --

COMMISSIONER BERGMAN: Maybe there would
be a way to combine the two, just --

MS. BARNES: Yeah. Let me try to move
Section 7 up above and let me see i1f | can cut out
some --

MS. FOX: And I"ve got --

COMMISSIONER BERGMAN: -- on 7.02. My one
note there i1s, i1t said, "School-specific, rigorous,
valid, and reliable indicators.”™ | would like the
word "measurable'™ to appear i1In there somewhere.
Leaving out the word "measurable™ is -- concerns me.

I just like the word "measurable.™
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MS. BARNES: Yeah.

COMMISSIONER BERGMAN: Every opportunity
we have to remind an applicant about how this 1is
going to play out, they need to be reminded that
it"s got their goals, and indicators have to be
measured, or they“"re useless.

MS. BARNES: The only -- the only comment
I1"11 make to that is that those three words
"vigorous, valid, and reliable™ are from the law,
and "measurable”™ isn"t. But I don"t --

MS. FOX: I like having measurable goals
myself.

MS. BARNES: Okay. So, let"s add
"measurable.” And I"m going to move this section
and try to take out the redundancies, "cause it just
depends on how you want to look at this. 1Is
somebody ever going to go and just look at it under

"Academic Indicators,'™ or are they going to look at
it under "Organizational™? So, that was -- 1711 try
to remove the duplication.

Abby, 1 think yours and my draft is
correct. It says, "To augment evaluations,
performance and outcomes,"™ and that"s what the

statute says.

MS. LEWIS: Right. 1 had taken it out
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erroneously, but --

MS. BARNES: But we"ve already fixed it.
Okay. I°11 leave it.

MS. LEWIS: Aren"t we good?

COMMISSIONER BERGMAN: Are you going to
move 7.03, then, too?

MS. BARNES: I1°m going to try. Yes, I™m
going to try to move that up.

COMMISSIONER BERGMAN: Yeah, that was --
7.03 kind of ties to what we talked about yesterday
about normal schools and SAM schools. | think
that"s what 7.03 1s saying. The data has got to be
disaggregated for all those categories that are
listed there: Student subgroups, gender, poverty
status, and English Language Learner status in
determining student performance. So, maybe you
could tie 7.03 back to where we had that SAMS
discussion yesterday.

MS. BARNES: Right. Let me just look at
how to reorganize it a little bit. 1 understand
what you all are saying.

COMMISSIONER BERGMAN: And i1f 1t can"t be
done, i1t can"t be done, and you leave 1t.

MS. BARNES: Well, it"s just -- this

section and how to explain what the statute wants to
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be done is awkward, and it"s going to be awkward
almost any way.

Okay. So, moving to the financial
performance indicators, it looks like there are no
comments on this section from anybody, unless you
all have some? Moving on to Section 9.

COMMISSIONER BERGMAN: I did have a note
on this, on my old copy. It was just before Section
8.01. The last little paragraph said, "During the
annual site visit, In addition to reviewing the
annual financial targets for the previous year, the
parties shall negotiate school-specific annual
financial targets for the next year."

And the note I wrote to myself here, "Are
these going to be submitted to the PEC, or 1is
this -- or i1s that little paragraph -- i1s that going
to be 1n the performance -- 1s that a part of the
performance framework already?"

MS. BARNES: 1It"s already in. 1It"s part
of that -- you"re raising the same comment, which 1is
this 1s a duplicative section, and, so, we"ll move
it above everything so that we try to describe the
indicators 1In one section and not repeat it.

COMMISSIONER BERGMAN: Okay. Good.

MS. BARNES: Okay. Section 9. Patti has
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a comment that the policies need to -- let"s see.
"Developing policies for revocation and
non-renewal . We have a request 1In to PED"s legal
department to start to develop those regulations,
and that®"s where we are on that. However, | think
we"re going to work hard to push that forward,
because 1 do think we need to get those regs in
place.

COMMISSIONER BERGMAN: Do we still have
Section 9.02? Yeah. Here, I see 1t. 1 had one,
again, under Section 9.02. It states, "Establish
performance framework'™ blah-blah-blah, 'sets forth
academic and operation performance indicators,
measures and metrics that... ."

And, then, what I wrote to myself is,
"Here, again, 1 would like to see some specific
wording that says our specific measurable, rigorous,
et cetera, et cetera,” the same thing we just
discussed on Section 7. Here, again, we don®"t want
to be too repetitive. But I want applicants to
understand what the PEC i1s expecting whenever we
talk about indicators. They have to be specific;
they have to be measurable; they have to be

rigorous; and they have to be all those things.

MS. BARNES: Do you have any problem with
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that?

MS. FOX: No. Again, if something can be
measured, | think someone should state how they“re
going to measure 1t.

COMMISSIONER BERGMAN: I think we should
be consistent if we"re going to say, in other
spots -- i1f 9.02 1s going to even stay in there. It
has to. 1t says "establish a performance
framework."

MS. BARNES: 9.02 reiterates the law
about -- and i1t pulls iInto one place what the
authorizer is supposed to do. And one of the things
that you"re supposed to do is this step one every
year, create a performance framework template. And
it has to include these things based on the statute.
The performance framework that you presently are
working off of does that.

So, this is one of the examples that this
contract does quite frequently, which is brings the
law into the document so that it"s all in one place.
It"s kind of pulled everything in together.

So, the reason that this Section 9.02 1is
there 1s because of that. Now, we can certainly
make i1t shorter, or we could add your language. But

that®"s --

SANTA FE OFFICE MAIN OFFICE
119 East Marcy, Suite 110 201 Third NW, Suite 1630
Santa Fe, NM 87501 Albuquerque, NM 87102

(505) 989-4949 SSOCIATES (505) 843-9494
FAX (505) 843-9492 , Inc. FAX (505) 843-9492
PROFESSIONAL COURT - 1-800-669-9492
REPORTING SERVICE e-mail: info@litsupport.com



© 0 N oo o b~ W N P

e e
o g A~ W N LB O

17
18
19
20
21
22
23
24
25

181

COMMISSIONER BERGMAN: Well, I have no
problem with the bulleted items, the A through the
H, or however many 1t is. Just add a few words up
there in that second sentence, after the word
"that,'™ that are specific, measurable, rigorous --
however you want to word it.

MS. BARNES: We"re going to use the same
statutory words, that are 'rigorous, valid” -- we"ll
put In your word "measurable,”™ and "reliable.™

COMMISSIONER BERGMAN: Good.

MS. FOX: I mean, Commissioner Bergman,
there may be some school that has a problem with

"measurable™ or "reliable goal,”™ in which case,
then, you know, I°1l go back to the law and say,
"The law doesn™"t require 1t."

But sitting here, 1 can®"t imagine what
that circumstance would be. |If you have a goal, i1t
would seem like someone would need to be able to
measure it, whether it be the CSD, in looking at the
school, or you, in deciding whether or not to renew
the school, or the school, iIn deciding whether or
not 1t"s doing what it"s supposed to do.

MR. GERLICZ: Yeah, 1 think 1t"s fine to
keep it in there. And 1 think it"s fine to

understand that not every single thing can be

SANTA FE OFFICE MAIN OFFICE
119 East Marcy, Suite 110 201 Third NW, Suite 1630
Santa Fe, NM 87501 Albuquerque, NM 87102

(505) 989-4949 SSOC S (505) 843-9494
FAX (505) 843-9492 IATE , Inc. FAX (505) 843-9492
PROFESSIONAL COURT - 1-800-669-9492
REPORTING SERVICE e-mail: info@litsupport.com



© 0o N oo g b~ W N P

e e
o A W N LB O

17
18
19
20
21
22
23
24
25

182

measured as widgets.

COMMISSIONER BERGMAN: Oh, certainly,
yeah.

MR. GERLICZ: And, so, I want to caution
us to get into a mindset that every single thing iIn
education can be reduced to a numerical analysis,
which i1t can*t, and to allow -- and just to state
that for the record, and allow CSD to interpret what
a school 1s doing iIn some sort of measurement. But,
again, i1t"s fine to leave it iIn there.

MS. FOX: It can request something other
than a numerical measurement, In my mind.

COMMISSIONER TOULOUSE: Mr. Chair?

MR. GERLICZ: Something quantifiable.

COMMISSIONER BERGMAN: Commissioner
Toulouse.

COMMISSIONER TOULOUSE: I think, too,
there 1s a difference between the word -- they“re
not quite synonyms, "measurable™ and "quantifiable.™
And 1 think that"s what you"re getting at, that
there are ways to measure it that are not numerical.
So, to me, 1t is kind of helpful to let people know.
IT you can"t give us a number score, you can give us
an indication that something is changed, hopefully,

for positive and whatever.
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So, I think that"s -- 1t"s still, to me,
kind of good to have both concepts.

MS. BARNES: Oh, and 1 think a good
example, when Karen was going over that site visit
tool yesterday and showing how CSD makes an
evaluation, even about English Language Learners or
whatever, that the site visit tool shows the
questions that they ask and how they®"re going to
make that determination. But i1t isn"t -- i1t didn"t
end up as a numerical score.

For her, 1t was kind of, you know, "After
asking these questions, I"m going to rank them.™
So, 1 think, actually, that®"s a good example of the
kind of expertise that CSD uses.

MR. GERLICZ: That"s right. Nobody should
shirk the responsibility. |If a school wants to do
something and they state, "This Is what we want to
do,”™ then we have to ascertain, "Well, how do you
know you®ve met your goal?"

So, that"s the point.

COMMISSIONER BERGMAN: It may not be by
numbers; 1t may be by some other standards. And
11l jJust go ahead and say now, along with
everything else, 1 would like these documents, when

we"re done with them, to be as bulletproof as
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possible. We have three attorneys sitting in the
room right now. And if we make them as bulletproof
as possible, and we can have agreement on all these
languages, then maybe that will cut down on some
future litigation.

So, that -- that®"s just -- that"s a
sideline goal of mine. But, yeah, let"s just do
what we can to --

MS. BARNES: So --

COMMISSIONER BERGMAN: Commissioner
Parker.

COMMISSIONER PARKER: Yeah, Mr. Chair.
Just a quick thing. It seems like we could avoid a
lot of trouble with all this if, when the initial
application or contract is put into place, that the
goals themselves are set up so that they can be
measurable, quantifiable, iInstead of trying to say,
"okay,'" after we"ve already accepted it, "how are we
going to measure It?"

IT we accept it -- In the acceptance
portion of i1t, that"s when i1t is put into a
framework, "Well, yes, you can measure; you can
quantify."

So, 1 think that®"s where maybe the

bulletproofing needs to --
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MS. BARNES: Yeah. That"s -- I think that
is a key -- key comment and a key point of tension
that | think CSD really wants to talk about iIn the
next section about the application.

And 1 have two quick comments on that:
One, on a new application, the applicant is going to
go through a year planning process. And part of
that planning process is going to be to sit down and
negotiate with you what their performance indicators
should be. And i1t"s difficult to require them to do
that before they"ve gone through the planning year,
before they®ve hired their new head of school.

So, there®s a timing issue. And 1 think
Commissioner Bergman probably shares your comment of
wanting that certainty way before.

And, then, I want to also say that it
raises the awkwardness of this statute and the
tension that we"re struggling with in the statute,
because you, as a Commission, make a decision on the
renewal application. It is your decision. You,
then, are required, afterwards, to sit down and
negotiate.

So, 1T you had them write their goals iIn

stone, the ones that they put forth -- I mean,

obviously, a lot of them are in your template
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already. But if you have them say them, in stone,
before, then we lose that negotiation. And at least
my -- first, 1 think 1t"s required that you
negotiate. And 1 just think that several of us, as
you went through it last year, saw a real richness
in that conversation and negotiation.

So, 1 think, on the one hand, what you“re
raising, which is "Tell us what you"re going to do
and that"s what you®"re going to do"™ makes a lot of
sense. But i1t"s a little bit 1In tension with
negotiation. So, that"s a lot of the struggle, 1
think, that we"re having.

Goals are required in a new application.
Goals are required in a renewal application. And
you®"re required to negotiate performance indicators.
In my mind, those -- we need to figure out how we
are going to make the statute work.

COMMISSIONER PARKER: Is it just a simple
matter of referring to this section when they set
up -- when they®re doing their application, when we
reference goals or something that would then be
negotiated later, that you reference something that
"Well, keep in mind that, in the renewal contract,

you"re going to be required to demonstrate how

you"re achieving those goals™"?
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MR. GERLICZ: Even in the initial
contract, and in all contracts.

MS. BARNES: And one of the ideas -- you
know, we showed you yesterday, and several of you
have seen i1t before, that worksheet, which has the
blanks. One of the i1deas is to have them start to
complete the draft worksheet as part of the renewal
application, so, you can see their ideas. And then
that®"s -- iInstead of that worksheet being due, you
know, 30 days after you®ve approved them, to have it
be part of their initial application, so you can
look at that, I think we"re all struggling with that
and what mechanism to use.

COMMISSIONER BERGMAN: And we are
struggling with -- we haven®"t even gotten into It
yet -- that, as came out In the Cottonwood Classical
thing, the i1ssue was raised, there was five-year
goals, and then the performance framework is annual
goals. And 1 don®t think we*ve totally dealt -- and
the application is -- may be the place for five-year
goals.

We haven™t discussed it yet. |1 haven™t
decided -- I can"t figure out how we differentiate
between five-year goals, because that was a question

that Mr. Obenshain raised at Cottonwood Classical.
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Are we talking about five-year goals, or are we
talking about one-year goals? Well, the performance
framework is certainly a one-year goal, and those
are to be negotiated every year. And what -- and,
yeah, | agree with you. Are we going to require
them to put annual goals iIn the original
application, or are we going to require them to put
five-year goals in them? And what is the meaning of
that, because how does the five-year goal tie iInto
five different one-year goals or four different
one-year goals?

MS. BARNES: And 1 know that a new school,
you know, a community member can bring a new charter
school application. So, you don"t have to have
extensive -- an extensive educational background.
And, then, you hire the staff that does, and then
they create a school based on kids that come.

So, a new charter school application can
look really different from the existing charter five
years later. So, there"s also this desire to allow
them to kind of evolve.

COMMISSIONER BERGMAN: And for
Commissioner Parker®s edification, this is not

something that has just come up. Goals -- I™m

beginning my sixth year. We"ve had problems with
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goals every year in the entire -- because we-"ve
never been able -- as hard as CSD works to get the
applicants to understand about goals, we"re still
not there yet, and I don®"t think the applicants
still understand goals yet.

Maybe we don®t understand them, either. |1
don"t know. But -- and, so, this has been something
we"ve been discussing year and year and year. And
at some point, | guess with this document, we hope
to resolve some of these questions.

MS. BARNES: Tony, i1t looked like --

MR. GERLICZ: Are we ready to go into that
section of the conversation?

MS. BARNES: We"re not too far.

MR. GERLICZ: Because we can easily get
sidetracked into the initial application right now.

COMMISSIONER BERGMAN: We"re almost to the
end.

MS. BARNES: We~"re really close to the
end. So, | just want to make sure. But let®"s know
that this 1s exactly the conversation that CSD wants
to have about the application. And 1t"s the
tension.

So, to me, iIt"s not necessarily a

disagreement, as it is a struggle, with how to make
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the statute make sense. And that -- we"re all in
that together.

All right. Let"s try to get through this
as quickly -- Patti --

MS. FOX: Can 1 just offer another sort of
stylistic question?

MS. BARNES: Sure.

MS. FOX: Is it possible to move that
Section 9 up clear to the front? Because i1t seems
to be this i1s a very good introductory section
about -- sticking 1t back here sort of, again,
leaves the iImpression that, "In addition to what
we"ve already talked about, there®s this.”

MS. BARNES: "We"re going to do all of
this"?

MS. FOX: Yeah.

MS. BARNES: Sure. All right. That goes
back to Patti®s, which is that it feels duplicative.
And maybe that"ll help, Sue. So, thank you.

Let"s see. 1 think that, on Page 25 of
the chart, we"re telling you the technical changes
that we made. We did a lot of language changes.
There®s another comment about needing to start to
work toward -- on the rules and the regulations, and

we"ve made that request to the legal department.
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So, I think the next comment that 1 see
that we need to discuss potentially i1s Section 11.
Section 11 1s on Page 59.

So Patti®s comments on 11.02, Sue, is that
the expectations and process are described.

MS. LEWIS: Julia, sorry. 1°m about half
a step behind you. 1I°m just checking. And I™m
sorry, because | think I"m getting a little
confused.

The version in our book -- I took the word
"shall"™ out of 9.12, because i1t says 'shall may."

MS. FOX: That"s not good.

MS. BARNES: Did you think that was a
grammar issue, though?

MS. LEWIS: And a legal one, because 1
have no i1dea what that holds us to do, 'shall may".

MR. GERLICZ: Just the date of "shall
may."

MS. LEWIS: I took out the "shall"™ and
left the "may.” |Is that reflected in your --

MS. BARNES: Show me again where i1t 1is.

MS. LEWIS: 9.12. 1It"s the last sentence
of the --

COMMISSIONER TOULOUSE: Mine still has the
"shall may.” So it"s "may."
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MS. BARNES: In the school®s process?

COMMISSIONER TOULOUSE: Page 54, the very
top line.

MS. LEWIS: ™"Consider Alternative
Frameworks™ i1s the name of the section.

MS. BARNES: 1 have, "The authorizer may
reject such frameworks."

MS. FOX: Yeah.

MS. LEWIS: Okay. Okay.

MS. BARNES: And each time we have a
confusion with the document just really makes me
want to have a naming protocol, so that we"re
totally sure that we have the right one. Because it
took us i1t until yesterday afternoon to realize we
didn®"t print out the right one. So, yes, that's
true. That"s correct. And it"s already in there.

MS. LEWIS: All right. Would you just
give me half a second to fly through 9? Or you and
I can confirm that later? We can just confirm that
later?

MS. BARNES: And so far, so good. What
you and 1 thought, which was we accepted all of your
changes, has occurred iIn the document 1 printed off
here.

MS. LEWIS: Okay. Thank you. So, we"re
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on 11.

MS. BARNES: Eleven. Patti®s comments.
Sue, did you want to comment on that, that the
renewal expectations are described too late i1In the
contract? To me, they"re not, but iIt"s just -- but
that"s just kind of chronologically, in the life of
the school, 1t"ll be at the end of the contract that
you do this.

MS. FOX: I don*"t have any -- 1 don"t have
her same concern there. It seems to flow better.
Maybe 1f we move some of this other stuff up, then
the flow would be --

MS. BARNES: 1 think she®s really reacting
to the duplication previously.

MS. FOX: 1 think so, too.

MS. BARNES: Okay. Then, a lot of the
comments are the need for regulations, and we-"ve
made that request.

COMMISSIONER BERGMAN: Are we still on
Section 117

MS. BARNES: We can be anywhere you want.

COMMISSIONER BERGMAN: How about 11.03? 1
see that, just -- Abby apparently said -- took out
the sentence starting with "The renewal of the

school... . You took out that -- you wanted to
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take out that whole sentence?

MS. LEWIS: Uh-huh.

COMMISSIONER BERGMAN: Because that"s
where -- 1 know we discussed this In a previous work
session. That was where I was going to recommend
that we add the point that I°ve made frequently,
where we state that any goals and indicators
contained in the prior application, 1 wanted them in
that section.

But 1f that whole sentence i1s gone, then
that took out that part, too, so -- we did answer
that, didn"t we, at some point, how you were going
to satisfy me on how we"re going to incorporate the
goals in the application into the -- into either the
contract or the framework, that we still have to do
that.

MS. BARNES: Well, there"s -- 1711 tell
you how I think we"re presently doing it, which is
the goals in the renewal application are going to be
put into the worksheet, and they will be there for

consideration when you negotiate the specific terms.

This goes right back to that conversation we were

having, which i1s how do we deal with the fact that

schools present goals in the application, and then

they"re -- you"re supposed to sit down and negotiate
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them with them.

COMMISSIONER BERGMAN: Let"s discuss that,
then, when we get to the application. But don"t let
me forget, because that wording gives me a little
problem, too. So let"s discuss that. Okay.

MS. BARNES: And it"s that same tension:
How do we deal with the school-specific goals? And
we -- and we"re just going to need to find an answer
to that.

COMMISSIONER BERGMAN: Okay.

MS. BARNES: I do think that it"s clear,
though, that we should deal with 1t In the contract
and the performance frameworks, that we®"re not going
to go back to some other documents. Whatever we
want to bring Into this contract and whatever we
want to bring into the performance frameworks, we
should do so during the negotiations.

And 1f that"s to look at what they say
they would do in the renewal application, and you
ask them to bring those iIn here, that"s a good way
to do 1t. But I -- what I think Is not going to
happen -- and 1 really don"t think 1t"s a good idea
from kind of a legal perspective -- Is to have the
contract, the performance frameworks, and some other

documents that it"s unclear what we"re talking
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about. So, we should really have these be complete
at the end of the negotiation session.

COMMISSIONER BERGMAN: Somehow, at some
point, we"re going to have to answer my question:
How do we bring the goals in the application into
the document? 1[It"s got to be done, in my thinking.
So, we"ll discuss it.

MS. BARNES: That"s exactly what
Commissioner Parker was just raising, how do we deal
with 1t. Great question. Who knows the answer? |1
think we"re okay. We"re moving on to Section -- are
we?

MS. FOX: Are we on 127

MS. LEWIS: Uh-huh.

MS. BARNES: We can be on --

MS. FOX: Can we be on 12?

MS. BARNES: Yes, we can.

MS. FOX: Where -- 1 thought somewhere in
there, were we going to reference the ULA, Abby,
until such time as the PED adopts a --

MS. BARNES: Yeah. And I don"t think
we"ve done that yet.

MS. FOX: 1 thought 1 had seen it
somewhere, but now I"m not seeing it In here, so...

MS. LEWIS: 1 remember discussing it, but
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I can"t remember where we put It in.

MS. FOX: 1 thought there was some actual
language that looked good, which is, "Until such
time as the PED adopts a specific regulation
relating to revocation, the parties will use the
ULA." Then there was a cite and a little -- or a
little footnote with a cite.

MS. LEWIS: 1 don"t have it -- | think
that language i1s good. | just might play around
with "adopts,”™ because this body doesn"t have
rule-making authority. So, i1t"s really awkward
trying to get PED to promulgate the rules that we
need.

MS. BARNES: We can say, "Until such time
as PED adopts... ."

MS. LEWIS: The word I"m quibbling with 1s
"adopt.' Because tomorrow, when we go through their
procedures book, they®re going to be adopting those
procedures. So, | don"t want to get that kind of
adoption confused with the promulgation.

MS. FOX: Sure. "Promulgate,'™ which 1s
better.

MS. BARNES: So, where do you want that?

MS. FOX: 1 would say, in the introductory

sentence In 12.01, or -- in 12.01, because
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everything after that is -- 12.02 i1s talking about
not --

MS. BARNES: Okay. So, how about a new
sentence at the end of 12.017? And you just said it
nicely, so can you do it again?

I love that Sue, like, imagined that we*d
come up with this beautiful language, including a
footnote.

MS. FOX: Let me write something down and
then play with 1t.

MS. BARNES: Okay. The others are -- to
the end of the document, are cleanup. We got a
final comment, so, I -- that is not on the contract
itself. So, are there any other comments on the
contract itself?

So Cesar Chavez provided a comment that
said, "It"s always difficult for charter schools to
know what the required policies are."”

This 1s, | think, a way that CSD can
assist the schools. There used to be a list of the
required policies, and, actually, they change,
really, more frequently than you would iImagine;
like, they just added, 1 think, a cyber-bullying
policy. And, so --

MS. LEWIS: Sorry. 1°m a step behind you.
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I just want to confirm that 14.03 -- in your
version, we took out "all prior verbal
representations,’” because there"s absolutely no way
to know what those were, from various departments of
PED. And I don®"t want the school getting confused.
So, it"s the "verbal™ I was --

MS. BARNES: Oh. You just want "all prior
representations™?

MS. LEWIS: Or "written.” 1 mean,
whatever -- you know, 1If anyone else has any i1dea?

COMMISSIONER TOULOUSE: 'Documented™?

MS. LEWIS: Yeah, the *"verbal,” there"s no
way to track that.

MS. BARNES: Well, they®re superseded, so
why would you want to track them?

MS. LEWIS: Just to avoid a situation
where the school says, "Well, School Budget says I
don"t have to do blah-blah-blah, and School Budget
says | didn"t say that.” So, I don"t want the
school 1n the position of having to rely on
something the PED never heard or knows about
verbally.

MS. BARNES: 1"m relying on the sentence
that says they“re superseded.

MS. LEWIS: It says "merged herein or
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supersede.”™ So, that"s confusing.

MS. BARNES: The "merged™ came out. The
sentence says -- we can change anything you want --
"Any prior verbal representations, understandings,
or discussions are superseded by this contract.”

MS. LEWIS: Okay. Thank you. Sorry.

MS. BARNES: So leave "verbal."

MS. LEWIS: As long as we take the
"merged™ out. Is that making sense to you, too?
Okay .

MS. BARNES: Sure.

COMMISSIONER BERGMAN: We need to go back
to 14.01.

MS. BARNES: Okay. So we weren®"t done.

COMMISSIONER BERGMAN: I had another
comment there.

Does 14.01 still exist, or did we
supersede that, too? Here, again -- we"ve discussed
this before -- I"m going to make the point. Under
14.01(a), "The contract shall take precedence over
policies of either party and the charter.”™ And I
wrote this. |1 put two quotation marks, and said,
"This includes the application."

That was probably where 1 first got, in my

mind, that I went back and reread everything, if
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we"re excluding the application -- that"s what
started my big, long chain of concerns here, because
that"s exactly what that says. That excludes the
application, that wording.

MS. BARNES: And that®"s what 1 was saying
earlier is that this document and the performance
frameworks are the documents that are going to
govern the parties. So, we can bring anything we
want from any of the other documents, the
application, or anything we want, iInto this
document, but we need to do 1t that way.

COMMISSIONER BERGMAN: Okay. Again,
"cause, (b), the same thing. 1 had just written to
myself, "1 don"t like this.” 1 was talking about
the wording. | didn"t like -- because 1t says, "The
annual performance framework shall take precedence
over a term of the contract."

So, we"re -- that wording says we"re even
going to let the annual performance framework
overtake the contract.

MS. LEWIS: Where are you?

MS. BARNES: 14.01.

COMMISSIONER BERGMAN: On Page 75 of the
red-line issue that we got a couple of months ago.

But it"s under 14.01(b).
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MR. GERLICZ: I don"t understand that.

COMMISSIONER BERGMAN: I"m not an
attorney, but that®"s how I read that. We"re saying
that an annual performance framework actually i1s --
takes precedence over the contract.

MR. GERLICZ: But does it say it takes
precedence over anything that -- i1t"s strangely
worded.

MS. LEWIS: Not for lawyers.

MS. FOX: I was going to say.

COMMISSIONER BERGMAN: I just don"t like
this.

MR. GERLICZ: 1 keep with my statement.

MS. LEWIS: What we"re trying to solve
there 1s, as careful as we all are, and as many of
us as look at i1t, we will end up with some things
that conflict. So, what we"re trying to do here is
set up a legal hierarchy as to what will take
precedence.

This made sense to us at the time. Maybe
there®s another way we should --

MR. GERLICZ: But i1s the assumption that
there may exist conflicts in the contract with the
frameworks? And iIn the case that that happens --

MS. LEWIS: Right.
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MR. GERLICZ: -- that seems --

MS. BARNES: That®"s -- that is why you
didn"t want to go to law school, because this
doesn"t make sense to you. But what -- well, for
example -- 1 don"t know 1f 1t"s a good example or
not -- we"re working towards having this contract
turn into the EPSS. So, if we are able to achieve
that, and that somehow works out to be part of what
happens 1n a later performance framework, but it
appears to conflict with something here, we still
want that to happen.

I guess the lawyers®™ thinking -- and we
can rethink it -- iIs that you"re going to look at
the performance frameworks every year. So, they~re
going to be more current; they®"re going to be more
in people®s minds; they"re going to be negotiated;
they"re going to be looked at; they"re going to be
assessed; and that this document will be likely
pulled off the shelf less frequently.

So, if they do end up conflicting between
each other, our thought was that document i1s going
to be a more current, more relevant, more discussed
document. We can take 1t out, but I think that was,

at least, our thinking.

MR. GERLICZ: 1 don*t think it changes
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anything one way or the other. The CSD still makes
their recommendations. The PEC decides to follow it
or not.

MS. LEWIS: Well, in the event of an
appeal or something, i1t would.

MR. GERLICZ: An appeal?

MS. BARNES: We can take it out. Sue?

MS. LEWIS: 1 think it"s important to have
a hierarchy, from a legal perspective.

MS. BARNES: Sue, what®"s your view on
that?

MS. FOX: It seems to me -- | agree with
Abby -- 1t"s beneficial to have this, but only to
the extent that the parties can work with 1t. |
mean, 1 don"t -- I know, Julia, you®"ve worked more
with the performance frameworks in the schools,
filling them out and that sort of stuff. How
often -- how likely would it be that a specific term
of the performance frameworks would -- what we"re
talking about is that they would somehow conflict
with all of the 61 pages of legalese; right?

MS. BARNES: I"m not thinking 1t"s -- 1
don"t have a problem.

MS. FOX: Does it seem that"s very likely?

COMMISSIONER TOULOUSE: 1 found that when
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you think something is unlikely, it"s going to be
the first thing that pops up. Come on.

MS. FOX: That"s very true.

COMMISSIONER TOULOUSE: 1 don®"t know that
I understand the legal status of the performance
framework, as opposed to the contract with the PEC,
to open, run the school, and then --

MS. BARNES: 1It"s part of it.

COMMISSIONER TOULOUSE: But I"m -- 1 don"t
quite understand, then, how they -- one would
become -- take a position over, as opposed to being
an amendment to the contract.

MS. FOX: 1 think it might help to analyze
this 1f we looked at i1t, instead of saying "The
annual performance framework shall take
precedence...,”™ you say, "A provision of the -- the
performance frameworks which appears to conflict
with a provision of the contract shall take
precedence...,” because you®"re not talking about the
whole performance framework taking precedence over
the contract. You"re talking about if there i1s a
sentence or a specific negotiated i1tem. But would
that really occur?

MS. BARNES: See, I kind of -- this

contract was written -- started -- in the first
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draft of i1t, lots of where this language came from,
before the performance frameworks were fully
developed. And I can®t quite envision how one would
conflict with the other, because the academic
frameworks are goals, and there -- there®s nothing
about a goal that®"s going to conflict with the
contract.

MS. LEWIS: Unless we incorporate the
five-year goals, and somehow we get Into a situation
that there®s a one-year goal that says "75 percent
of fourth-graders will improve five points on the

short-cycle,”™ or something, and then 80 percent --

MS. BARNES: That could definitely happen.
In fact, I think that Connections Academy did
five-year goals, and the only place we knew to put
them was i1n the contract.

COMMISSIONER BERGMAN: But I -- 1t worries
me that that®"s not good practice if it"s possible
for us to have something iIn the performance
framework that conflicts with some -- how would we
arrive at that point, that --

MS. LEWIS: Being human.

MS. BARNES: And Abby"s raising probably

the best example, which iIs something -- you

negotiate something at the beginning, that it"s a
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five-year goal, and i1t gets put in here for some
reason. And the only place to put it is iIn the
contract, because an annual performance framework is
not in place for five years. And, then, in five
years, the performance frameworks have evolved, and
the school has done something different, and you~ve
agreed to it.

I kind of want to take it out, because 1
think 1t"s very hypothetical. But --

MR. GERLICZ: 1t"s very hyp- -- 1 can"t
imagine -- why would we -- how could we get a
conflict like that?

COMMISSIONER BERGMAN: That"s -- 1™m
having trouble with -- as we"ve seen, we"re going to
be spending a lot of time on these contracts and the
negotiations. 1 just am trying to figure out how
we"d have a conflict.

MR. GERLICZ: I think the contract is the
performance frameworks.

MS. LEWIS: How does it hurt us to leave

r~+
S
V)

COMMISSIONER BERGMAN: And I*11 ask the
other side of the question. How does it hurt us to
take i1t out?

MS. LEWIS: Because we do have a conflict,
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and Sue and 1 will be fighting over what takes
precedence.

COMMISSIONER BERGMAN: That"s a valid
point, too, yeah.

MS. BARNES: Sue?

MS. FOX: Well, it"s in the last year"s
round of -- you know, so who knows how that®"s going
to play out? |1 would be --

MS. LEWIS: 1I"m not attached to the
wording. But the i1dea of a direction of hierarchy
is looking down the road.

MS. FOX: I mean, if there"s -- the
performance frameworks are the specific stuff that
we"re all going to talk about together ad infinitum,
and that"s the stuff that you all care about, and we
all most care about, 1 think. So, it would make
sense that 1f there"s a specific provision, that as
we"ve worked through five years®™ worth of
negotiations, you know, we kind of forget about this
big, huge, behemoth document, it makes sense that
that provision should trump the same -- you know, a
conflicting provision in this old, five-years-ago
contract.

MS. BARNES: Well, so --

MS. FOX: But not the whole performance
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framework trumping the contract.

MS. BARNES: Okay. So, you would change,
"A specific indicator in the annual performance
framework shall take precedence over a term of the
contract that appears to conflict with that specific
indicator™?

MS. LEWIS: Because there are things in
there that aren”t indicators. And 1 think the first

word Sue used there was "provision,”™ which 1s nice
and broad.

MS. FOX: If everyone i1s familiar with
that general concept that we"re not talking about
the performance frameworks trumping the contract
itself, but, rather, it there"s a sentence in our
one-year performance indicators that we -- somehow
is directly contrary to what"s in this contract,
we"re going to go with the more recent, more
negotiated performance indicator than we are what we
said five years ago.

COMMISSIONER BERGMAN: Why don*t we all go
on, then, and let you three -- like we did last
night, have you work out this specific thing, how

you might word i1t differently?

MS. BARNES: That"s right. I will say

that we want those performance indicators to be a
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living document, because what we find -- and we just
found 1n this last round of renewal applications --
iIs you go back and say to a school -- you dig out
from five years ago. You dig out, and you say, "You
said you were going to do that.”™ And sometimes the
answer iIs, "We said that?" And they haven®t done
it.

And, so, the move toward an annual
performance indicator and the move toward the
changes in the law 1s to say to the schools, "Please
pick things that are relevant to you. We have
picked things that are relevant to us, and we"re
going to really look at that.™

And, so, there"s really an attempt to say,
"This 1s how you"re going to be assessed. Please
pay attention; please have i1t matter to you."

That"s what the negotiations are about.

So, I do know that that performance
framework is a tool. And we"re talking about that
now, having the liaisons go back to the seven
schools from last year and sit down with them and
say, ''Let"s take a look at these before the end of
the year; let"s” -- they"re going to start that

discussion next week with the seven schools. You

know, we met about it the other day.
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So, we want it to be a living document.
So -- okay. So, Sue, you fixed that language.

MS. FOX: I have got a suggestion, and
we"ll discuss 1t afterward.

MS. BARNES: Good. Okay. Anybody else
have any more comments on -- on the contract? Just
the very last comment that we received from Cesar
Chavez was -- and, Tony, maybe you can add in on
this -- 1s that the comment was, "It"s very
difficult to know all of the policies that you“re
supposed to comply with."

MR. GERLICZ: Yeah.

MS. BARNES: And 1 know there used to be a
list.

MR. GERLICZ: There 1is.

MS. EHLERT: There is a list, yes, a
current list.

MS. BARNES: And, so, maybe we just post
that on the website or something?

MR. GERLICZ: Correct.

MS. BARNES: 1It"s not a -- 1It"s a very
good comment. It"s not necessarily something --

MR. GERLICZ: Susan is taking mental notes
as we speak.

MS. BARNES: So, I think we will provide
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that technical assistance. But I don"t care -- that
would be very difficult to put in the contract,
because, 1 tell you, five years from now, there are
going to be different policies that are required.

Okay. So -- yeah.

COMMISSIONER BERGMAN: I"m out of notes,
so -- on the contract. |[1"ve got an empty space
here.

MS. BARNES: So, what 1"m going to do 1is,
before tomorrow, catch up on all of these changes.
I"m pretty current already. And we will print off
clean copies for all Commissioners, so these drafts
will be replaced with the right version. And,
hopefully, you have them as an action item.

All right. 1"m going to do something
really quickly before we turn i1t over to the
application process, because 1 want to look at the
three forms in Section E that just -- Appendix E --
that are the supporting -- we call them "internal
documents'™ that we use in order to roll out the
contracts.

So, just so that you"ve seen them: E1 i1n
your binder, under Tab 6, i1s the worksheet. Just,

again, it"s the same document, Commissioner Bergman,

that we used all of last year, which we took all of
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the blanks from this 60-page document and from the
performance frameworks, and we just created a
document out of 1t.

It 1s where the school starts to show us
their mission-specific indicator and any other
indicators that they want to bring to the table to
negotiate. This is the document that we walk
through every time we meet with a school, because
it"s much easier to walk through this document.

Back to Commissioner Parker®"s point, one
thought for the renewal application -- not for
grounds for renewing, but when you look at the
goals -- would be to start to have either this
worksheet or the goals section or the indicators
section of this worksheet be something that they
start to fill out. That might be a better alignment
between our struggle of, "You need to present goals
for the renewal, and then we need to discuss them at
the negotiation session.”

And, then --

COMMISSIONER BERGMAN: On Page 6 --

MS. BARNES: Commissioner Bergman, the way
that --

COMMISSIONER BERGMAN: Would you mind

turning to Page 6, while you®re looking at that
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first document?

MS. BARNES: Yeah, sure.

COMMISSIONER BERGMAN: I was just going to
note over there, iIn your proposed language, you --
down there, you said, "The iIndicators must be
measurable, rigorous, valid, and reliable.”™ So, we
just took care of that iIn the contract. We matched

up -- where we add the word "measurable,'™ we matched
it to what you already had here anyway. And 1 think
that"s a good thing.

Now, the wording is the same, in this
document and in the contract. So, I"m just going to
point that out.

MS. BARNES: Then, moving on to the
material terms, 111 just -- we"ll just take a look
at this document and make sure that the additional
suggested kind of i1deas that came out of yesterday"s
meeting would make it into here.

You"ll see that recurring enrollment is
here. But 1 wanted to show you one thing. It"s --
so, Commissioner Bergman, just in terms of how we"re
handling -- 1f you look on Page 5 of this worksheet,
at the bottom, what CSD staff has done, and will do,

is taken what the school presented in Section D of

the application. And we"re populating this
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worksheet with 1t, so that you can see what they
said 1n their application under their goals.

And 1t could be part of the negotiation
conversation when we look at this worksheet. So,
that i1s presently how we"re trying to take the goals
from the application and bring them into the
conversation, the negotiation conversation.

COMMISSIONER BERGMAN: Let me ask a
question, then, on Page 5, because 1 just see it
here. This i1s what confuses me sometimes, and |
think what confuses applicants. Right there 1n the
last sentence there in that bottom box, you say,
"The following is a list of those goals identified
in underlying documents.”™ And then you put it in
big letters: "You do not have to use any of these."

Why would we 1nclude language like that,
because that would tell me, 1f 1 am an applicant,
"Well, 1 just -- 1"m just going to blow this off.
IT 1 don"t have to use this, why would 1 expose any
school to this? Why would I give PEC more
ammunition to not renew me?"

When you tell them, "You don"t have to do

this,"” they"re not going to do i1t.

MS. BARNES: Well, the way that the
performance framework is presently set out -- and
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it"s like we went over yesterday -- they have to
accept an indicator on "A through F." They have to
accept the financial i1ndicators. They have to
accept the organizational framework indicators.
They have to do a recurrent enrollment.

And presently, the performance framework
says, ""You have to -- you have to do one
mission-specific goal.” That"s the way the
performance framework presently is drafted. So, you
know, you -- the schools must do one. They may --
and the law allows them -- to bring more forward.

And then the conversation we had yesterday
is, iIf a school chooses to only do one
mission-specific indicator, they"d better have a
great school grade, you know, because you"re giv- --
there®s less that is 1n the performance indicator
and the performance frameworks for you all to assess
them on. And so -- but that"s -- 1t appears to me

that the law gives them the option to do more, but

it"s their option.
COMMISSIONER BERGMAN: Yeah. That"s kind

of why 1 was just pointing out that Senate Bill 446.

It was right near the end, before the PEC ever even

heard of it. We could have put input into these

kind -- 1 certainly could have sat down with
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legislators, as you"ve heard me, and 1 would have
told the legislators the same thing.

Just because legislators do a bill doesn™t
mean it"s a perfect bill. 1In fact, most of the
time, bills are not perfect bills and cause more
problems than they solve. 1 would have done Senate
Bill 446 a whole lot different than they did, if
they had asked my opinion early on, which they
didn"t.

MS. BARNES: It"s also a fundamental
conversation about how much autonomy do you give a
charter school? How do you look over their
shoulder? And lots of our -- CSD"s conversation in
trying to do the documents was, you know, we hear
often from the charter schools that there®"s a lot
that they have to do, not only everything that PED
requires them to do, but there"s additional things
that PEC requires them to do. And they“"re supposed
to have the most autonomy.

So, it"s really finding that balance
between making sure that charters are doing what
they"re supposed to do, and not drowning them 1in
bureaucracy. So, that®"s kind of how -- a lot of

what we"ve looked at. But it"s all -- these are all

policy decisions, and you®"re the policy-makers.
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So -- one of them.
All right. Are we -- so, this is -- this
is the -- let me just finish with these. So, that

is one of our internal working documents that we
want to track.

The next one you“ve already seen, as

well -- 1 just want to raise it again -- which is --
and this iIs a document that we -- that we"ve already
given to -- or are about to give to our schools,

which just sets out the steps for the contracting
process.

This 1s E2, Appendix E2. This is a
document that®s color-coded. And I1°11 tell you that
one of the reasons that we did this document was we
had a lot of trouble last year getting paperwork
back 1n time to get to you timely. And if you think
this was paper confusion today, 1t was just
craziness last year.

So, we"re trying to get their feet on the

ground a little bit more, but we"re also really

holding the schools to the deadlines; because their

board -- after the negotiation session, they"re

board needs to review and approve the documents.

And then they come to you, and you need them ten

days before. So, iIt"s just a -- iIt"s an internal
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